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Before the Court are notions filed by defendants
At ki ns, Miusuneci, and Community Legal A d Society
(“CLASI”) to dismss the conplaint filed agai nst them
by the plaintiff. Defendants Gol denberg and Hennessey
have joined in those notions. In addition to denying
any wongdoi ng, the defendants have raised certain
affirmati ve defenses which they contend bar the relief
sought by the plaintiff. The matter having been
bri efed and argued, that which follows is the Court’s

resolution of the issues so presented.

STATEMENT OF FACTS AND NATURE OF THE PROCEEDI NGS

The Parties

The plaintiff is a nenber of the bar of the Suprene
Court of Delaware. During all tinme relevant to this
matter, the plaintiff practiced law in New Castle
County, Del aware. Defendant Gol denberg is the owner of
an interpreter service for the hearing inpaired while
def endant Hennessey acted as program coordi nator for
| ndependent Resources, Inc., an advocacy group for the

hearing inpaired. Both are residents of and/or operate



professionally in the State of Delaware. Finally, at
all times relevant to this action, defendant CLASI
enpl oyed M. Atkins and Ms. Misuneci, both nenbers of
the Del aware Bar, as attorneys representing indigent

menbers of the public.

The Dispute

The i nstant saga began when an attorney from New
York contacted the plaintiff in January 2005 seeki ng
Del aware counsel to represent a hearing inpaired couple
from New York. That couple, Larry and Patty Hanpel,
apparently had been injured in an auto accident in this
state. They are not parties to the instant litigation.
An appointnment with the plaintiff was schedul ed.
Shortly thereafter, a relative of the Henpels called to
informthe plaintiff that he would transl ate what
transpired into sign | anguage during the consultation.
It appears that this sequence of events took place at
sone point in time during the first two weeks of
January 2005.

On or about January 17, 2005, defendant Col denberg
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called the plaintiff's office indicating that she woul d
Interpret for the Hanpels during their neeting with the
plaintiff and that the plaintiff would be responsible
for paying the cost of the services that she rendered
in that regard. The plaintiff advised Ms. Gol denberg

t hat her services were not needed because a relative of
t he Hanpels would be interpreting for the couple. On
January 18, 2005, the Hanpels cancelled their

appoi ntnent with the plaintiff.

Two days |ater, on January 20, M. Atkins and Ms.
Musuneci filed a conpl aint on behalf of the Hanpels
alleging that the plaintiff refused to hire an
interpreter for the Hanpels in violation of the
Del awar e Equal Accommodati ons Law.! The conpl ai nt was
refiled on February 10, 2005. The plaintiff denied the
charge and retai ned counsel to represent her before the
HRC.

The Human Rel ati ons Conm ssion heard the matter on

July 20, 2005. M. &l denberg testified before the HRC

! 6 Del. C 84500
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panel regarding the facts surrounding the plaintiff’s
refusal to pay for an interpreter. |In its decision
dat ed August 25, 2005, the HRC panel found Ms.

ol denberg’s testinony “inconsistent and |less than
credible.” The HRC panel further concl uded:

Ms. Gol denberg did the Hanpels a

di sservice by her own failure to
effectively facilitate communi cati ons
bet ween the Hanpels and the attorney’s
office and by junping to a concl usi on
(that Ms. Bove was ‘refusing to pay’
for an interpreter) that was not
reasonabl e under any version of the
testi nony presented, even her own.

The result was that the Respondent

(Ms. Bove) never had the opportunity
to evaluate and respond to the
Hanpel s’ need for accommobdati ons and

t he Hanpel s under st andably thought
that their need for accommodati ons had
been properly conveyed and refused
when this was not the case.?

The Parties’ Contentions
On Decenber 5, 2005, the plaintiff filed an anended
conplaint formng the basis of the instant action in

this Court setting forth three counts against each

2 Pl. Conpl., D.I. 1, Exh. A at 15.
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defendant.® The first two causes of action alleged
def amati on of character and tortious interference wth
busi ness rel ationships. The third charged each
def endant with having engaged in a civil conspiracy
which inured to the detrinment of the plaintiff. As a
result of the defendants’ conduct, the plaintiff clains
to have lost at |east two, potential clients. |In
addition, she maintains that the defendants nmali gned
her in the community at large and in the hearing
I mpai red comunity in particular which in turn
negatively inpacts the referrals upon which her
practi ce depends.

More specifically, in Count |, the plaintiff
mai ntai ns that the defendants defaned her by publi shing
accusations of her alleged refusal to hire an
interpreter to facilitate the schedul ed consul tation
with the Hanpels. In Count Il, she charges that the
defendants tortiously interfered with business
rel ati onshi ps or expectanci es when they intentionally

spread m sinformation which affected the viability and

® The conplaint was initially filed on October 14, 2005.
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success of her |egal practice. Finally, in Count II1,
the plaintiff clains that the defendants’ conduct
anounted to a civil conspiracy to fraudulently conceal
fromthe Hanpels and the HRC, information which woul d
have obvi ated the need for a hearing before the HRC and
prevented the injury to the plaintiff’s reputati on and
practi ce.

The anended conplaint is silent as to the exact
rol e played by defendants Atkins and Miusuneci. The
only note taken of the other two individual defendants
was that defendant Gol denberg i nfornmed defendant
Hennessey that the plaintiff would not pay for an
interpreter.* The conduct about which the plaintiff
conpl ai ned was otherw se wi thout specific definition in
the conplaint as originally filed or subsequently
amended. ®

The defendants deny that they are in any way

* See Am Conpl. at T 20.

> Attached to the plaintiff’s conplaint as an exhibit are
certain docunents in the formof witten confirmation of
electronic mail (“email”) or tel ephone nessages. Those docunents
purportedly descri be exchanges between the defendant Gol denberg,
def endant Hennessey and Ms. Henpl e between January 17 and March
2, 2005.
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| egal Iy responsi ble for any of the |osses the plaintiff
clains to have suffered. First, they argue that any
statenents all egedly nmade by counsel were offered in
connection with litigation, which would include HRC
hearings. As a result, they are protected by an
absolute litigation privilege and there was no

def amati on. Second, since the tortious interference
claimis predicated on the sane allegations that form
the basis of the alleged defamation and is sinply a
recasting thereof, the defendants argue that the
tortious interference claimis also barred by the sane
privilege. Lastly, the defendants contend that fraud
whi ch was the subject of the alleged conspiracy nust be
pled with particularity, and since the plaintiff’s
conpl ai nt contains nothing nore than conclusory
allegations, it fails to state a clai mupon which

relief can be granted and shoul d be di sm ssed.

DI SCUSSI ON

In considering a notion to dismss for failure to
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state a cl ai munder Delaware Superior Court Civil Rule
12(b) (6), this Court “nust assune all well-pl eaded
facts in the conplaint to be true.”® A conplaint wll
not be dism ssed for failure to state a claim “unl ess
it is clearly without nerit, which may be a matter of
law or fact.”” As such, the notion will be denied “if
the plaintiff may recover under any conceivabl e set of
ci rcunst ances susceptible to proof under the
conplaint.”® 1In viewing the facts, the Court nust draw
“all reasonable inferences in favor of the non-nmovant.”?®
The facts that nay be considered by the Court in
deciding a notion to dism ss include docunents that are

“Integral to the plaintiff’s claimand incorporated in

t he conplaint.”?

® Read v. Carpenter, 1995 W. 945544, Del. Super., at *1.

" Diamond State Tel. Co. v. Univ. of Del., 269 A 2d 52, 58
(Del . 1970) .

® Rinaldi v. lomega Corp., 1999 W. 1442014, at *2 (Del.
Super. 1999).

°1d.

' Inre Santa Fe Pacific Corp. S holder Litig., 669 A 2d
59, 69-70 (Del. 1995).
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Def amat i on

For purposes of this part of this discussion,
def endants Musuneci, Atkins and CLASI w |l be
consi dered together but apart from defendants Hennessey
and CGol denberg who will be considered individually.

Def endants At ki ns, Miusunmeci and CLASI

Assum ng arguendo that each of these defendants
made statenents that were defamatory, the Court nust,
in the first instance, decide whether the plaintiff has
instituted a viable claimagainst themin this regard.
The answer is no.

First, these defendants are correct in their
assertion that statenments nade during the HRC heari ng
and in the related pleadings are protected.!* The
plaintiff’s contention that certain conmuni cations
bet ween sone or all of the defendants preceded the
filing of the HRC conplaint and, therefore, are not
protected, is without nerit. |In Delaware, the

privilege is not confined to events occurring inside a

11 See Barker v Huang, 610 A 2d 1341, 1345 (Del. 1992)and
Tatro V v. Esham 335 A 2d 623, 626 (Del. Super. 1975).

Page 9 of 19



courtroom but extends to all communications relating

to the litigation, including comrunications wth

wi t nesses and the drafting and filing of pleadings.?*?
Second, the record indicates that defendants

At ki ns, Miusuneci, and CLASI did not participate in

what ever communi cations that took place prior to the

institution of the HRC proceedings. |ndeed, the

plaintiff has failed, in either the initial conplaint,

the anmendnent thereto or in any supplenental filings in

this matter, to establish whether these defendants said

anything relative to the plaintiff. Again, the only

connecti on between any all eged defanati on and these

def endants occurred in the context of the HRC

proceedi ngs, not before or after. The notion as to

this cause of action as to these defendants mnust

t heref ore be grant ed.
Def endant Hennessy

A simlar conclusion is warranted i nsofar as

def endant Hennessey is concerned for nuch the sane

12 Sinex v. Bishop, 2005 W. 3007805 Del. Super., at *4.
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reasons, albeit wth slightly different reasoning.
St atenent s def endant Hennessey all egedly nmade | eadi ng
up to or during the HRC proceedi ngs are protected by
the litigation privilege. Although the statenents may
have been inaccurate, they were clearly made in her
role as an advocate for the hearing inpaired. She was
not otherw se involved in the underlying controversy in
that she had no contact with the plaintiff, the Henpels
or defendant Hennessey until after the appointnent in
guesti on had been nade and cancel | ed.

In addition, it is the role of the Court, in the
first instance, to determ ne whether “. . . a
communi cation is capable of bearing a particul ar
meani ng, and whet her that neaning is defamatory.”??
After review ng the statenents attributed to def endant
Hennessey foll owm ng the aborted appointnment with the
plaintiff, the Court nust conclude that whatever was
attributed to this def endant cannot be consi dered
defamatory in this context. Again, it was in her role

as an advocate that she sought to assist the Henpels in

3 Read v. Carpenter, 1995 W. 945544 (Del. Super) at *2.
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pursui ng what appeared to be, based upon what she was
purportedly told by Defendant Col denberg, their

grievance against the plaintiff.

Def endant Gol denberg

The conclusions as to the protection afforded by
the litigation privilege apply with equal force to this
def endant with one distinction. The privilege shield
woul d not inmuni ze any all eged defamati on before and
unrelated to any efforts to address the all eged
grievance between the Henpels and the plaintiff. Wile
such statenents mght formthe basis of the
controversy, they do not assist the prosecution in the
litigation or aid those participating therein, and as
such are not subject to the protection of the

privil ege.

Tortious Interference with Business Rel ationships or
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Expect anci es

The basic elenents which establish a prina facie
tortious interference with a business relationship in
Del aware are the existence of a valid business relation
(not necessarily evidenced by an enforceabl e contract) or
expectancy; know edge of the relationship or expectancy
on the part of the interferer; an intentional
I nterference i nduci ng or causing a breach or term nation
of the relationship or expectancy; and resultant damage
to the party whose relationship or expectancy has been
di srupted.'* One is liable for comm ssion of this tort
who interferes with business relations of another, both
exi sting and prospective, by inducing a third person not
to enter into or continue a business relation wth
anot her or by preventing a third person from conti nui ng
a business relation wth another.?®

Unfortunately for the plaintiff, this claimis also

4 Bow - Mor Co. v. Brunswi ck Corp., 297 A 2d 61, 65 (Del.
Ch. 1972).

5] d.
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barred by the absolute privilege to the sane extent that
it applied to the noving defendants in connection wth
the plaintiff's claimfor defamation. This is so where
the substantive basis for the interference claimis the
functi onal equi val ent of def amat i on. '° However
denom nated, the plaintiff’'s claimis that the Defendants
i ntentionally made derogatory fal se statenents regardi ng
her interaction with the Hanpels either in pleadings
filed with the HRC or in communications relating to
proceedi ngs before the HRC To the extent that such
statenents were made in the course of those proceedi ngs

they are privileged, regardless of the tort theory by
which the plaintiff seeks to inpose liability.
Therefore, the Court finds that the absolute privilege
applies to bar all clains against the Defendants except

as noted above.?’

C vil Conspiracy

It appears that the plaintiff is alleging that the

6 Sinex, 2005 W. 3007805 Del. Super., at *5.
oord.
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def endants engaged in a civil, as opposed to a crimnal,
conspiracy to interrupt and/or interfere in the |egal
relationship that was about to be commenced between the
plaintiff and the Henpels regardi ng a potential personal
injury claim The instant conspiracy is based upon the
al |l eged fraudul ent conceal nent of “information and the
truth, which have obviated the need for the [ HRQ heari ng
and the resulting danmages to [the plaintiff]. . . ."!8
According to the plaintiff in her anended conpl aint, al
that could have been avoided had the defendants not
engaged in the aforenenti oned conspiracy and sinply told
t he truth.

To establish that such a conspiracy existed and t hat
harmto the plaintiff resulted, it is not necessary that
there be an express agreenent.! \What is necessary is
evi dence of a conbi nation between two or nbre persons,

foll owed by an unlawful act carried out in furtherance of

8 See Am Conpl. at 1 66.

1 Enpire Fin. Servs. v. Bank of N Y., 900 A 2d 92, 97
(Del. 2006).
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such conbi nati on, and danages.?® The Restatenent takes a
simlar approach explaining that the conspirators’
“agreenment need not be expressed in words and may be
inplied and wunderstood to exist from the conduct
itsel f.”2

To establish a claimfor fraud, the plaintiff nust
pl ead his or her cause of action with particularity.?
This includes the “tine, place and contents of the
fal se representations.”? These requirenents extend to
a cause of action alleging a conspiracy to conm t
fraud.?* Any conplaint which fails to so put the

def endant on notice is subject to dismssal.

20 |d.

21 Restatenent (Second) of Torts 876(a). See also e.g.,
Resol ution Trust Corp. v. Heiserman, 898 P.2d 1049, 1057 (Col.
1995) (quoting W Page Keeton et al., Prosser and Keeton on the
Law of Torts 46, at 323-24 (5'" ed. 1984) for the proposition
that an “express agreenent is not necessary, and all that is
required is that there be a tacit understanding . ”

22 See Del. Super. ¢. Cv. R 9(b); A bert v. A ex Brown
Mgnt. Services, Inc., 2005 W. 2130607 (Del. Ch. August 25, 2005).

23 Browne v. Robb, 583 A 2d 949 (Del. 1990).

24 Al bert, 2005 W. 2130607 at *11.
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Def endants At kins, Misuneci & CLASI

This count fails as well to state a cl ai mupon
which relief could be granted and therefore nmust be
di sm ssed as to each of the defendants with the
exception of defendant Gol denberg, for two reasons.
First, the Court has already ruled that any statenents
made by these defendants are protected by the
litigation privilege. As such, they can not constitute
an illegal or wongful act and thereby formthe basis
of a conspiracy. And the conspiracy can not exi st
wi t hout the sanme.? Second, notw thstandi ng the valiant
efforts by the plaintiff in this regard, the pl eadi ngs
are silent as to the particulars of the fraud commtted
by these defendants, again, with the exception of
def endant ol denberg. And, to state that it wll be
supplied later is not sufficient.? Accordingly,
dismssal is the only viable result.

This count survives only as to defendant (ol denberg

25 Ramunno v. Cawl ey, 705 A 2d 1029, 1039 (Del. 1998);
Dutton v. Watson, 1994 W. 164486 Del. Super. at *3.

26 Nebenzahl v. MIller, 1996 W. 494913 Del. Ch. at *2.
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and only to the extent of the m srepresentations
referenced in Paragraph 20 of the Anended Conpl ai nt
read in the context of Paragraphs 65 thru 67 of Count
I11. As noted above, those statenents are not

protected by the litigation privilege.
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CONCLUSI ON

______For the forgoing reasons, the notions to dismss filed
on behal f of defendants Atkins, Misuneci, CLASI and
Hennessey are granted. The notion to dismss as to

def endant Gol denberg is denied as to any statenents made
before and unrelated to the proceedi ngs before the Human
Rel ati ons Comm ssion as descri bed above. It is otherw se

gr ant ed.

Tol i ver, Judge
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